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About Robert’s Fund	

In an era too often marked by acts of incivility, Robert’s Fund aims to elevate the way we treat one another in professional settings and to inspire acts of courtesy, kindness, and compassion among members of the legal profession. Increased civility demonstrably improves outcomes for legal professionals and the people that they serve. And because legal professionals profoundly influence society, even outside their formal work, their behavior often sets the tenor of corporate, political, and social interactions. Through consulting, continuing education programs, and collaborations with Seattle University School of Law, this family foundation works to promote civility.

Access to presentation resources and materials
To access materials for this program, visit:  http://www.robertsfund.org/past-programs/fostering-civility-in-the-legal-profession-5.html

About the presenters

Timothy Jaasko-Fisher, M.A., J.D.
Senior Director of Curriculum and Program Development, Robert’s Fund
Mr. Jaasko-Fisher works with people and organizations to explore how individuals exercising leadership can promote a more civil workplace, community, and society. He engages people through interactive workshops designed to promote wellbeing within the individual, enhance productivity, and improve outcomes.

In his role as the founding director of the Court Improvement Training Academy (CITA) at the University of Washington School of Law, Mr. Jaasko-Fisher has consulted with courts across Washington State since 2007 to improve their response to child abuse and neglect. Using a systems-based approach, he helps court communities engage in meaningful conversations across disciplines to improve their process, relationships, and outcomes. As a member of the federal Quality Improvement Center on Youth Representation curriculum team, he has provided training and consultation for a nationally focused program designed to improve the quality of youth representation in child welfare proceedings. In 2010, he was awarded the Lee Ann Miller Individual Award for outstanding leadership in furthering the goals of the Washington State Children’s Justice Act and led the Court Improvement Training Academy to receive the Lee Ann Miller Team award in 2014.
Mr. Jaasko-Fisher worked as an Assistant Attorney General for 11 years, leading litigation teams, including one that won the Attorney General’s “Outstanding Team Award” in 2004. The Washington State Attorney General awarded Tim the “Outstanding Diversity Advocate” award in 1999. He has litigated at all levels of the justice system in Washington State, including administrative tribunals, the Superior Court, the Court of Appeals, and the Supreme Court. Tim serves as the Director of Internal Capacity Building for the U.S. Department of Health and Human Services, Children’s Bureau’s Center for Capacity Building for Courts.  He presents nationally and internationally on issues relating to leadership, civility, and engaging groups in complex problem solving.  He resides in Tacoma with his two daughters.



Is incivility and issue?
[image: ]
Jurisdictions across the US report an increase in incivility in 
our legal system.  For example, a 2004 survey of the Texas Judiciary  indicated that 43% of the judges polled had sanctioned an attorney
 for lawyer on lawyer incivility and 35% reported having done so for lawyer on judge incivility.  In addition, 35% also reported that judge on judge incivility was an issue in at least some instances.



Is civility required under the rules?

WA CJC:   2.8  Decorum, Demeanor, and Communication with Jurors.
(A) A judge shall require order and decorum in proceedings before the court.
(B) A judge shall be patient, dignified, and courteous…and shall require similar conduct of lawyers, court staff, court officials, and others subject to the judge’s direction and control. 


Preamble to WA RPC:  A Lawyer’s Responsibilities

“A lawyer, as a member of the legal profession, is a representative of clients, an officer of the court and a public citizen having special responsibility for the quality of justice…”


WA RPC 1.3  DILIGENCE

A lawyer shall act with reasonable diligence and promptness in representing a client. 

Comment [1] [Washington revision] A lawyer should pursue a matter on behalf of a client despite opposition, obstruction or personal inconvenience to the lawyer, and take whatever lawful and ethical measures are required to vindicate a client's cause or endeavor. A lawyer must also act with commitment and dedication to the interests of the client and with diligence in advocacy upon the client's behalf. A lawyer is not bound, however, to press for every advantage that might be realized for a client. For example, a lawyer may have authority to exercise professional discretion in determining the means by which a matter should be pursued. See Rule 1.2. The lawyer's duty to act with reasonable diligence does not require the use of offensive tactics or preclude the treating of all persons involved in the legal process with courtesy and respect. (Emphasis added).


WA RPC 3.5  IMPARTIALITY AND DECORUM OF THE TRIBUNAL       

A lawyer shall not:      

(a)  seek to influence a judge, juror, prospective juror or other official by means prohibited by law;      

(b)  communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;      

(c)  communicate with a juror or prospective juror after discharge of the jury if:      (1)  the communication is prohibited by law or court order;      (2)  the juror has made known to the lawyer a desire not to communicate; or      (3)  the communication involves misrepresentation, coercion, duress or harassment; or      

(d)  engage in conduct intended to disrupt a tribunal.  (Emphasis added).


[image: ]Is civility enforced?
Defendant’s attorney repeatedly petting plaintiff’s service dog after being asked not to touch the dog.

*****

Prosecutor responding to defense objection by saying “were going to have like a sixth grader argument.”

*****

[THE STATE]: Objection, Your Honor, and motion outside the presence. 
And counsel walked right into this after freaking six weeks— 
THE COURT: Hold on just a minute. 
[HOLMES'S COUNSEL]: [The Prosecutor] is having a tantrum. 
[bookmark: _GoBack]THE COURT: If I could have the jury go into the jury room. 
[STATE]: Tantrum, because you— 
*****
Dissenting opinion:
The [majority] opinion is couched in a style that is as pretentious as its content is egotistic.  It is one thing for separate concurring or dissenting opinions to contain extravagances, even silly extravagances, of thought and expression; it is something else for the official opinion of the court to do so.  Of course the opinion’s showy profundities are often profoundly incoherent.



[image: MP900177751[1]]Incivility lowers engagement:

Incivility in the workplace can have a significant impact on employee work product.   In a survey conducted by Christine Porath and associates, employees were asked how they responded when they were the target of incivility in the workplace.  Their responses were as follows:

48% reduced work effort
47% reduced their time at work
80% lost work time worrying about the incident
78% lowered commitment to the organization
12% left the workplace

Incivility impaired cognitive function:

Employees who felt targeted even by one time low intensity incivility are impacted by the experience.   Based on nearly a decade of research on the issue, Porath and Pearson report that employees who are the target of incivility suffer:

50% reduction in creative ideas
61% performed lower on verbal tasks
20% had a reduction in recall

Witness of incivility also suffered impaired cognitive function. A 2009 study by Porath and Erez, found that while attempting to unscramble the anagram “remdue” to “demure”, those who had witnessed the minor incivility were seven times more likely to unscramble it to the word “murder”.  Students exposed to minor incivility also generated less creative responses in the “brick test”, and displayed a higher level of dysfunctional ideation. 

Incivility reduces volunteerism:

In the same study, Porath and Erez found that 58% fewer students were willing to help pick up a dropped book when they had observed the person dropping the book engage in a mild incivility toward another student. 

Incivility cost money:
In a study cited by Porath and Pearson (2009), one large law firm estimated that 1 partner’s incivility cost the firm over $2.8 million.  Over the course of a few years, the firm lost 6 attorneys and 2 paralegals as a result of the partner’s actions.   



Incivility impacts psychological well-being:
Lawyers, in particular, seem to suffer personally as a profession.  For example, 
in a study by Beck, Sales, and Benjamin, lawyers were found to be at much
higher risk of alcohol related problems or other psychological concerns.  For example, 71% of female lawyers in the study reported having issues with alcohol use whereas the prevalence rate in the general population is only 8%.  Likewise, male attorneys reported at 67% compared to only 20% of males in the general population.

Lawyers are 3.6 times more likely to be depressed when compared to 104 other occupational groups.  When compared to general population, lawyers suffer increased levels of depression, obsessive-compulsive disorders, anxiety, and alcohol problems as well.
[image: ]
The benefits of civility
In a first of its kind study examining the benefits of civility published in 2015, Christine Porath and her associates found that persons perceived to be more civil are more likely to be seen as warm and competent, sought out for advice, top performers at work, better connected to workplace networks, and seen as leaders


Incivility impacts the administration of justice:
[image: ]Lawyers and non-lawyers see justice differently.  When asked whether justice was served, the majority of lawyers say yes if they believe the outcome was fair whereas the majority of non-lawyers consider justice being served where the procedure was fair.  In general participants in the legal system want to give their views, tell their stories, and share in the discourse of the case. Thus although they might not be pleased with the outcome when they lose, as long as they have been given the opportunity to provide their voice, they feel the system was fair.   Research by Tom Tyler of Yale Law identifies “critical dimensions of procedural fairness” to include voice, respect, neutrality, understanding.  Litigants consider justice to be done when they have a meaningful voice in the process, they are respected, the trier of fact is perceived as neutral, and the decision of the court is rendered in such a way that it both demonstrates that the court understands the litigants and the litigants can understand the court’s ruling and rational.  Judges can increase perceptions of fairness by protecting rights and human dignity, treating everyone with respect, giving litigants a meaningful opportunity to be heard and by giving rulings and orders in a manner that is as easy to understand as possible.  
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	Pillars for Civility

Consciousness

	Creativity

	Community


[image: ]Consciousness fosters civility
· increases awareness of our feelings and triggers
· enhances awareness of our impact on others
· facilitates practice of discernment
· enables us to live with congruency 



[image: ]	Creativity fosters civility
· provides vehicle for mindfulness
· stimulates whole brain activity
· expands perspective
· supports effective problem solving


[image: ]Community fosters civility
·  revives civic humanism
· promotes psychological well-being
· builds positive social skills
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Lawyers perceive justice was
served if they think
the outcome was fair.

Litigants and the general public
perceive justice was served
if they think the procedure was fair.
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